I P DIGITAL
(Intellectual Property in the Global Digital Environment) 

Law 178
Syllabus
Prof. Doris Long                                                                                                    Fall 2004 
Required Texts: 

Long & D'Amato, 2002 Documents Supplement to A Coursebook in International Intellectual Property (West) 

Long, Supplemental Materials (as listed) 

Recommended Supplemental Texts:  
 Larry Lessig, Code and Other Laws of Cyberspace (Basic Books)(paperback)(if you haven’t read it yet, the foundation book for the debates over the structure of internet regulation)  
 Tom Standage,  The Victorian Internet (Berkley)(paperback)(great comparison to the issues and challenges today raised by Internet communication) 
Mark Partridge, Guiding Rights: Trademarks, Copyright and the Internet (a clear and concise discussion of some of the most pressing issues facing intellectual property use on the Internet) 
Assignments: 

Assignments for this course are set forth below.   All of the treaty and US statutory provisions, are found in the 2002 Documents Supplement. All of the listed materials are available either on the Internet or from Lexis and/or Westlaw. Edited cases will be posted periodically on the Legal Ease site, along with additional materials. All class dates are approximate dates when the material will be covered. I reserve the right to assign additional materials and will announce any such changes during class and by email. 

Attendance and Participation in Class:  

Regular class attendance is required and is essential to a coherent understanding of the course. Absences in excess of 25% of scheduled class sessions will result in dismissal from the course with a grade of withdrawn/fail. You are responsible for assuring that you sign the attendance sheet each day you attend class. 

The class will rely strongly on student discussion of the topics covered. I will call on students in a random order to discuss the materials and will also ask for volunteers. Meaningful participation requires that students be fully prepared for class. I reserve the right to raise or lower grades one half a grade based on class participation. 

Grade 

Your grade for the class will be based 50% on a required class presentation (of approximately 15 minutes) of one of the subjects that we will be covering this semester and 50% on a short final examination. For the class presentation, you must go beyond the materials contained on the course outline and syllabus to provide a perspective on the topic to be covered. You must also provide me with a brief written outline or other written format of your presentation prior to the date of your presentation. If you wish the class to read additional materials, for your presentation, please provide me with a copy in advance of the assignment.

For those students who are taking this course for LLM credit, in addition to the class presentation and final examination, you are also required to submit a short paper at the end of the semester on the topic you have presented in class. The paper must be at least 10 typewritten double spaced pages, and must contain original research regarding the topic in question. 

Class 


Assignment 

CYBERSPACE AND DIGITAL MEDIA: INTRODUCTORY ISSUES 

1

 The "Borderless" World of the Internet 
Suba Films, 24 F .3d 1088 

Against Cyberanarchy (Parts I and II), 65 U.CHICAGO L. Rev. 1199-



1213 



The Internet's New Borders, THE ECONOMIST (8/11/01)(located on 



Westlaw in the “Economist” database 






Lessig, Chapter One (Code is Law), Code and Other Laws of 





Cyberspace (on reserve)




CONTENT IN CYBERSPACE
2.

 Valuing the Creative Act (Originality and the Public Interest)

 

Burrow Giles, 111 US 53 


Morrissey, 379 F2d 675



Feist, 499 US 340 



Veeck v. Southern Building Code, 293 F.3d 791 


Supplement: Copyright Act, 17 USC §§ 101 (definition of useful 




article), 102 
3.

Is the Medium the Message?  

.

Bleistein 188 US 239



Mirage Editions, 856 F .2d 1341 



Tasini, 121 S. Ct. 2381 



Tiffany, 55 F. Supp2d 1113 



Supplement: Berne Convention Article 2 





Copyright Act, 17 USC § 102 





WIPO Copyright Treaty, Article 8
4.
Limitations on the Value of the Creative Act (Moral Rights)



CCNV, 490 U.S. 730


Urantia, 114 F. 3d 955 



Choe, 920 F. Supp. 44 


Martin v. Indianapolis, 192 F.3d 608 


Pembroke Real Estate, 288 F. Supp.2d 89



Supplement: Berne Convention Article 6bis 





Copyright Act, 17 USC §201, 106A 





Tunis Model Code Article 1,4,5,6 





WIPO Performances and Phonograms Treaty, Article 5

5. 

Fair Use, Free Speech and the Public Domain 


Zacchini, 433 US 562 



Harper & Row, 417 US 539 



SunTrust Bank, 268 F3d 1257 



Supplement: Copyright Act, 17 USC § 107 TRIPS, Article 13 

6. 

Fair Use and the Right of Publicity 



Cardtoons, 95 F 3d 959 



White v. Samsung (dissent), 989 F.2d 1512 


Comedy III Productions, 21 P3d 797


Jireh, 2003 WL 21414521



Illinois Right of Publicity Statute
7. 

Technological Measures to Protect Content


 Realnetworks, 2000 US DIST Lexis 1889 or 2000 WL 127311 (W.D. 



Wash. 2000)


Reimerdes, 111 F. Supp. 2d 294 (focus on speech and anti-




circumvention measures)


Lexmark, 253 F.Supp.2d 943


Supplement: WIPO Copyright Treaty, Articles 11, 12 





WIPO Performances and Phonograms Treaty, Articles 18 




and 19 




Copyright Act, 17 USC § 1201 -1205 
8. 

Fair Use and Technological “Access”  



Corley, 273 F.3d 429  (focus on speech and fair use sections)



Bunner, 13 Cal Reptr.2d 338 



Elcom, 203 F. Supp2d 1111


321 Studios v. Metro Goldwyn Mayer Studios, 307 F. Supp.2d 1085


Sony, 464 US 417 (focus on fair use/timeshifting discussion) 


Supplement: Uniform Trade Secrets Act 





Copyright Act, 17 USC § 1201 





EU “Internet” Directive, Article 6

9 

Digital Millennium Copyright Act and ISP Liability




Sony (Betamax), 464 US 417 (focus on discussion of contributory 



infringement)


Netcom, 907 F. Supp. 1361 



Zeran, 129 F.3d 327 





Ellison, 189 F. Supp. 2d 1051


CoStar Group, 373 F.3d 544


Supplement: Copyright, 17 USC §512 





EU E-Commerce Directive, Articles 12 -15

10 

Privatizing Protection Devices and the Limits of Copyright 


Kelly v. Arriba, 280 F.3d 934
 
Complaint in Paramount v. Replay TV www.eff.org/IP/Video/Paramount_v_ReplayTV/20011031_complaint.html
State Super DMCA  http://www.eff.org/IP/DMCA/states/sdmca_model_final.pdf



Supplement: Copyright Act, 17 USC §§1201-1205

11. 

Napster, Kazaa and Digital Distribution 


Review Sony, 464 US 417  for contributory infringement 




discussion/”staple article of commerce”)


Napster,180 F.3d 1072

Grokster, 259 F. Supp.2d 1209

Aimster, 334 F.3d 643

Bertlesmann, 2004 WL 1588137 (N.D. Cal. July 14, 2004)


Supplement: 
WIPO Copyright Treaty, Articles 6 and 8 





WIPO Performances and Phonograms Treaty, 





Articles 12 and 13

12.

Copyright Protection and Digital Privacy


RIAA v. Verizon Internet Services, 351 F.3d 69


BMG Canada v. John Doe, 2004 Fed. Ct. TRIAL LEXIS 321 (found in 



Canada database on Lexis)  


Dendrite v. Doe, 775 A.2d 756 (NJ App. 2001)


Seascandy, 185 FRD 573




Supplement:  Copyright Act, § 512 (h)
13. 

Streaming Videos, Performance and the Right of Personal Use


 American Geophysical Union, 60 F.3d 913 


On Command Video, 777 F. Supp. 787 


RIAA v. Diamond, 180 F.3d 1072 

 


Supplement: 
17 USC § 1008





WIPO Performances and Phonograms Treaty, Article 6 
14. 

Trademarks and  Endorsements


Brooks Communications, 174 F.3d 1036 


AOL, 46 F.Supp 2d 444 



Dastar, 529 US 23


U-Haul International, 279 F. Supp.2d 723 


Supplement: Trademark (Lanham Act) 15 USC §§ 1125(a), 1127 



(definition of trademark) 

15.

False Advertising 



Proctor and Gamble, 222 F.3d 1262 



Fashion Boutique, 314 F3d 48



Boule, 328 F.3d 84
16. 

“Slam” Sites and Parodies


Bihari, 119 F. Supp2d 309 



Planned Parenthood, 42 USPQ 2d 1430 or 1997 WL 133313 (SDNY 



1997)


PETA, 263 F3d 359



Taubman v. Webfeats,319 F.3d 770 


Supplement: ICANN Dispute Resolution Policy (UDRP), Paragraph 4


 

17. 

Domain Names and Cybersquatters  (US Issues)


 Sporty's Farm, 202 F .3d 489 


Lucent Technologies, 95 F.Supp.2d 528


Ford Motor, 177 F. Supp. 2d 661 


Harrods, 302 F.3d 214


Supplement: Trademark (Lanham) Act, 15 USC §§ 1125(c)& 




(d), 1127 (definition of "use in commerce") 





Paris Convention, Article 6bis 




TRIPS, Articles 15 -16 
18.

 Domain Names and Cybersquatters (International Treatment) 



Julia Roberts.com, http://aibiter.wipo.int/domainnames, Case D2000-



0210 


Bruce Springsteen, http://arbiter.wipo.int/domainnames, Case D2000-



1532 


Interactive Products, 326 F.3d 687      


Saleen, 273 F.3d 14



Supplement:  UDRP (Remaining provisions)

19. 

Metatags, Hyperlinks and Search Engines 


Free Republic, 2000 WL 1563566


Bidder's Edge, 100 F. Supp.2d 1058


Hamidi, 1 Cal Rptr 3d 32 


Review Reimerdes and Corley regarding linking 




Supplement: Copyright Act, 17 USC § 1 07 




TRIPS, Article 13 

20.

 Business Methods, Software and Patents 


State Street, 149 F. 3d 1368 



Amazon.com, 239 F .3d 1343 



Harvard Mouse Case, [1991] EPOR 521/ 1991 WL 837, 537  focus on the 





ethical questions regarding patentability)


Supplement: Patent Act, 35 USC § 101 




TRIPS, Article 27 





European Patent Convention, Article 52, 53
OPERATIONAL ISSUES

21. 

Jurisdiction in the "Borderless" World (Choice of Law)


 ITARR v. Tass, 886 F. Supp. 1120 


Bridgeman, 36 F. Supp.2d 191 


 Benusan Restaurant Corp. 126 F.3d 25

22 

Jurisdiction (International) 



National Football Leagues, 53 USPQ2d 1831 


Euromarket Designs, 96 F .Supp2d 824 



Alitalia Linee Aire Italiane, v. Casinoalitalia, 128 F. Supp2d 340



Yahoo v. La Ligue, 169 F. Supp. 2d 1181



Supplement: Draft Hague Convention, Articles 10 and 12
23.

Standard Setting and Unfair Competition 


Rambus, 318 F.3d 1081(focus on fraud sections regarding standard 





setting)



Search Engine Complaint 

http://www.commercialalert.org/index.php/article_id/index.php/category_id/1/subcategory_id/24/article_id/33
Lasercomb, 911 F.2d 970

Potter Complaint, http://news.findlaw.com/hdocs/docs/harrypotter/jkrschnydn61803cmp.pdf

SOFTWARE

24. 

Creating the Border Between Technology and Expression 




(Protection)



Apple Computer, 714 F2d 1240 


Lotus Borland, 49 F.3d 807 


Alappat, 33 F.3d 15 



Supplement: Copyright Act, 17 USC §101 (definition of computer 





program) 




Patent Act, 35 USC § 101 

25. 

Creating the Border (Reverse Engineering) 


Sega, 977 F.2d 1510 



Sony, 48 F.Supp.2d 1212 


Altai, 982 F .2d 693 



Review portions of Lexmark Decision regarding reverse engineering



Supplement: Copyright Act, 17 USC §§501, 107 





EC Computer Software Directive, Articles 5 and 6 





TRIPS, Article 10 





WIPO Copyright Treaty, Article 4 

26. 

Licensing Technological Innovations 


Pro CD, 86 F.3d 1447 


Click Wrap Agreement, www.illegal-art.com


Baldevon, 871 F. Supp. 89 


Boosey Hawkes v. Disney, 145 F.3d 481



 People v. Network Associate, 758 N.Y.S.2d 466 

27. 

Criminal Enforcement on the Internet 


La Macchia, 871 F. Supp. 535 



Dowling v. U.S., 473 U.S. 207


U.S. v. Farraj, 142 F.Supp.2d 484 


Cybercrime Convention Act, Articles 1, 10 and 39, 



http://conventions.coe.intlTREATY/EN/projects/FinalCybercrime.htm 


Supplement: Copyright Act, 17 USC§ 506 (NET Act) 



TRIPS, Article 61 

28. 

Databases and Electronic Commerce (Protection)


Review Feist 



American Dental Association, 126 F3d 977 (7th Cir. 1997)


Collections of Information Anti-Piracy Act, HR 354, 106th Congress, 



http://thomas.loc.gov 



Supplement: EC Database Directive, Articles 7 to 10 





WIPO Copyright Treaty, Article 5 

29 

Databases (International Issues) 



Tasini I, 972 F. Supp. 804 (focus on discussion of collective works 



and databases toward end of opinion) 



British Horseracing, 2001 WL 98034


Supplement: Draft Database Treaty, Articles 1 - 6
30. 

Future Trends and Exam Review 

Suggested Outside Readings

There are numerous books and articles that deal with the constantly changing nature of the cyberspace and technology and their changing relationship to intellectual property laws.  Among the more intriguing outside sources (which have been placed on reserve in the library) are the following: 

Lessig, Free Culture 
Lessig, Code and  Other Laws of Cyberspace 

Lessig, The Future of Ideas

Standage, The Victorian Internet 

Wayne, Free For All: How Linux and the Free Software Movement Undercut the High Tech Titans

Menn, All the Rave:  The Rise and Fall of Shawn Fanning’s Napster

Litman, Digital Copyright 
Weber, The Success of Open Source 
A Useful (Free) Primer on IP Issues in  E-Commerce is:  
 E-Commerce Primer, http:/ecommerce.wipo.int. WIPO Doc No. WIPO/OLOA/EC/PRIMER 
Office Hours 

I am located in Room 507. I have an open door policy. If I am in, my door is usually open. In addition, my office hours are as follows: 
Monday:  3:00 to 4:00

Tuesday   4:00 to 5:00

Wednesday  3:00 to 4:00 

and by appointment. 

Telephone 

I can be reached (312) 360- 2651.   
My email address is 7long@jmls.edu
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